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693, c. 452), provides that one may sue to recover possession of land, 
etc., though it be delinquent for taxes, sold to the commonwealth, and 
not redeemed, etc., except that no execution, etc., shall issue upon 
any judgment in such suit until the successful party shall have paid 
all delinquent taxes, etc. Held, the provision is designed to give the 
former owner or claimants under him the same right to sue to recover 
the land, etc., as if the land had not been sold to the commonwealth 
and to protect the state, etc., by not permitting plaintiffs in such 
actions to obtain the benefit of any judgment without paying de- 
linquent taxes, but that it was not intended to apply to a plaintiff 
who was not the person in whose name land had been returned de- 
linquent and sold or who did not claim under him, and hence suc- 
cessful plaintiffs in ejectment, who did not claim under the party in 
whose name the land was returned delinquent and sold to the com- 
monwealth, were entitled to writs of possession and fieri facias, re- 
gardless of the statute. 

2. Statutes — Rule of Construction. — Where a statute is fairly open 
to two constructions, it should be given that construction which will 
prevent absurdity, hardship, or injustice, and should be so construed 
as to bring it, if possible, within the authority of the Legislature. 

3. Taxation — Persons Liable. — An act requiring one claiming land 
returned delinquent and sold to the state for taxes in another's name 
to pay the taxes before being entitled to sue to recover possession of, 
or protect the land from injury by suit, would be beyond the Legis- 
lature's power. 



BURTON et al. v. COMMONWEALTH. 
Sept. 15, 1908. 
[62 S. E. 376.] 

1. Homicide — Motive — Evidence — Admissibility. — Motive may be 
shown by circumstances, in the absence of an express declaration 
showing it. 

[Ed. Note. — For cases in point, see Cent. Dig, vol. 26, Homicide, 
§§ 320-331.] 

2. Same — Sufficiency. — In a murder prosecution, where the shots 
were fired in the nighttime at a cab shortly after it had passed de- 
fendant's store, evidence that defendants had quarreled with a con- 
stable who levied execution on the property of one of them to satisfy 
a debt of the cab owner's was inadequate by itself to show motive, on 
the theory that defendants laid in wait for the cab to fire into it, 
thinking the owner was driving it, because of their grudge against 
him for levying on their property, where there was no evidence that 
defendants fired the shots, except that one of them secured a gun 
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earlier in the evening, but which the evidence showed might have 
been secured for a different purpose. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 26, Homicide, 
§ 481.] 

3. Criminal Law-^Evidence — Presumptions. — While a motion to set 
aside a criminal verdict as being contrary to the evidence is heard 
as upon a demurrer to the evidence, the rule does not permit the jury 
to guess at the verdict, and, where a fact is susceptible of an interpre- 
tation consistent with the innocence of accused, they cannot arbi- 
trarily adopt that interpretation which incriminates him. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 14, Criminal 
Law, § 731.] 

4. Homicide — Evidence — Sufficiency — Voluntary Manslaughter 

Evidence held insufficient to sustain a verdict of voluntary man- 
slaughter. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 26, Homicide, 
§ 540.] 

5. Same — Trial — Question for Jury — Grade of Offense.— Under 
Code 1904, § 4040, providing that, if a person indicted for a felony be 
acquitted of a part and convicted of a part of the offense, he shall be 
sentenced for the part of which he is convicted, and section 4041, pro- 
viding, if a person indicted for murder be found guilty, the jury 
shall fix in their verdict whether he is guilty of murder in the first or 
second degree, a certain discretion is allowed in applying the statutes, 
which should be construed together, and the indictment may be for 
murder in the first degree and the evidence prove the offense charged 
and no other, and yet the jury may find accused guilty of a less of- 
fense. 

6. Criminal Law — Former Jeopardy — Identity of Offenses — Con- 
struction of Statutes. — In determining whether a conviction for mur- 
der in the second degree acquitted accused of murder in the first 
degree, which crime, if any, the evidence tended to show, Code 1904, 
§ 4040, providing if a person indicted for felony be convicted of a 
part, and acquitted of a part, of the offense, he shall be sentenced for 
that part of which he was convicted, section 4041, permitting the jury 
to fix in their verdict whether accused is guilty of murder in the first 
or second degree, and section 3662, making murder by lying in wait 
first degree murder, and the Code provisions in pari materia, should 
be construed together.- 

7. Same — Instructions — Applicability to Evidence. — In a murder 
prosecution, where the evidence did not show that defendants fired 
the fatal shots, or advised and assisted in so doing, an instruction 
that, though defendants did not actually fire the shots if they aided in 
so doing, they were guilty, was properly refused. 



